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is at issue 


what the Statue of Liberty is to New York City. 


focal point of the city skyline, it is the symbol of the city, 


it enobodies 


of all the c 


son put 


into eloquent words his 
the dethroned Messenger of the 


loyal friend of Mercury is 

- Boyc Mullan,former president 

w York State Bar Association and 

e late John B. Mullan, state senator 
> 


e, in part is what Boyd Mullan wrote: 


*All my life I have been fascinated by 
the statue of Mercury. 


I suppose that is due in part to a sense 

of provincial pride. When my college 

classmates visited me in Rochester, three things 
I showed.:them: The: Rochester. birthday 


cake th was Cobb's Hill at night, 
Ratti. ..ake Pete's which was excitment 
in tre day time or at night - and the 
stat'.> of Mercury. 


I had a sense of ownership in Mercury. 

My family had lived here for a half century 
before the statue was created. Any time, 
even now, when I close my eyes and visualize 
the skyline of Rochester the central figure 

is not Midtown Plaza nor the Xerox Building 
nor the Marine-Midland Building, not even 

the fast rising Lincoln Tower. It is that 
soul-stirring dramatic figure against the 

Sky, Mercury the Messenger of the Gods.'\" (A28) 


atue of Mercury, the perpetual lease of which 


in this law suit, is to the City of Rochester 


26 16.8 


pride and spirit, it 


ity's people. It is inconceivable that the 


is rightfully the treasure 


City of New York could, consistent with the Constitution, 
laws and public policy, grant a perpetual lease of the 
Statue of Liberty for display by a private corporation which 
discriminates in employment agai.ist some city residents 
because of their sex. It is likewise, inconceivable, that 
‘the City of Rochester, consistent with the Constitution, 
laws and public policy, can perpetually lease the Mercury 
statue to a private employer, Lawyers Cooperative Publishing 
Company, which discriminates against certain citizens of the 
City solely because of their sex. 

Defendants. Gosnell and Lawyers Cooperative Publishing 
Company misread the complaint herein when they suggest that 
a cause of action for conspiracy under 42 U.S.C. 1985 (3) 
does not lie because corporate agents cannot conspire among 


themselves. Plaintiffs are alleging that the acts of all 


defendants, Freedman, Ryan, Gosnell and Laywers Cooperative 


Publishing Company are acts in concert constituting the 
conspiracy. The specific allegations are that: 


"36. The acts of the defendants aforesaid 

to lease public property, Mercury statue, 

to defendant Lawyers Cooperative Publishing 
Company are acts in concert by the defendants 
constituting a conspiracy by the defendants 
for the purpose of depriving, either directly 
or indirectly, the plaintiffs of equal 
protection of the laws or of equal privileges 
and immunities under the laws - namely the 
right of the plaintiffs as citizens to be 
free from the government using its power, 
prestige, influence or money to foster and promote 
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denial of rights to females by aiding 
directly or indirectly an entity which 
discriminates against females. 


37. The aforesaid acts constitute a 
conspiracy among the defendants as well 

to deny the plaintiffs their rights under 

the law to have the City of Rochester, 

through its agents, defendants Freedman 

and Ryan herein, abide by the law guaranteeing 
all persons, regardless of sex, equal employ- 
ment oprortunities and to affirmatively assure 
that any entity with which they,.as agents 

of the City of Rochester, do business, contract, 
lease, etc., does not engage in forbidden 
discrimination."(A 16,17)1 


Defendants Freedman, Ryan, Lawyers Coopr 2ative 
Publishing Company and Gosnell acted in concert, that is 
conspire , to complete the perpetual lease of a public 
treasure, Mercury Statue, to a private entity which 
discriminates in employment. There was not only an overt 
act but overt acts of the defendants to effectuate the 
plan; the understanding is memoralized in the lease-contract 
between the defendants and the defendants have performed 


that contract by the public display of the Mercury statue 


on the private property of the Lawyers Cooperative Publishing 


Company. The effect of this conspiracy was immediately 


present on its disclosure and that effect continues to date. 


IDefendants Gosnell and Lawyers Cooperative Publishing 
Company .citationof Nelson Radio & Supply Co. v.. Motorola 
Inc., 200 F. 2d 911; Dombrowski v. Dowling, 459 F. 2d 190 
(7th Cir. 1972); Baker v. Stuart Broadcasting Co., 505 F. 2d 
181 (8th Cir. 1974) and Morrison v. California, 291 U.S. 82 
1933 are inapposite. 


The perpetual public display of this public treasure by 

a private corporation which discriminates in employment 
renders meaningless on a day by day basis the obligations 
of the City of Rochester imposed by the Constitution, 
statutes, regulations, affirmative action plans and public 
policy, not to discriminate in employment and not to 

do business with, contract, lease and so forth with any 
entity that does discriminate. In summary, every element 
of a conspiracy that need be alleged has been alleged.? 

Defendants Gosnell and Lawyers Cooperative Publishing 

Company are simply incorrect in citing Dombrowski v. 


Dowling, supra, and thereby contending that in this Circuit 


‘ +- - } . mA Shek nm | ee or = me ite & " ‘ 
a party need plead and prove ‘state action” to 


claim of conspiracy for violation of one's Fourteentn 
Amendment rights under §1985 (3). This court in Weise v. 
Syracuse University, p2 F.2d 397(2nd Cirl975), 10 EPD 410,294, 
reiterated that there is no state action requirement for a 
§1985 (3) claim, citing Griffin v. Breckenridge, 403 U.S. 

88 (1971). 


Teen ee a eee TR Wire gt teal ee, trees ae Fs - P ‘ 
Defendants Freedman and Ryan seem to suggest in their brief 


that some specific intent of the defendants to discriminate 
need be shown. As noted in plaintiffs' brief, page 38, 
footnote 1, there is no such requirement of willful or Specs ie 
intent as an element of a §1985 (3) claim. Defendants 

Freedman and Ryan are responsible for the natural and | 
reasonable consequences of their acts. However, a specific 
intent to violate plaintiffs' rights by the lease-contract is | 
present in light of the defendants’ disregard of their 
acknowledged, written obligations to police all contracts 

and leases, and the like as set forth in the City of Rochester 
affirmativ? action materials. See Appendix B of plaintiffs' 
brief. 


that state action be shown in a §1985 (3) law suit, 
Such state action is present. The City of Rochester 


by its agents Freedman and Ryan, have become joint 


{ participants in the discrimination of Lawyers Cooperative 


ublishing Company discrimination by the lease-contract 


agreement. Even minimal interaction between a public 


official and a private party constitutes the acts of ' 
the private party to be state action. See plaintiffs’ 
brief and cases cited, pages 40-42. The Supreme Court 


in Griffin v. Breckenridge, supra, postulating what 


1S 


might need be shown if indeed there were a state action 


requi t oO 995 (3 I sted at interference 
£4 . . ra = eet ae, Ee 2 os Oe rad bo seeas ae iinet 

with or influence on state authorities" would meet such 

requirement. Griffin v. Breckenridge, supra at 98. 


m 


This cout in Weise v. Syracuse University, supra, under- 


scores that in evaluating the acknowledged state action 
requirement of a §1983 claim, the court will require less 


showing of state action where the claim is one of invidious 


class-based discrimination on account of sex. 


The Supreme Court in Griffin v. Breckenridge, supra, 


found that a §1985 (3) claim is stated when there is 
allegation of "...class-based invidiously discriminatory 
animus behind the conspirators' action. The conspiracy, 
in other words, must aim at deprivation of the equal 


enjoyment of rights secured by the law to all." 


Griffin v. 
Breckenridge, supra, at 102. The court at footnote 9 observed 
that it was not necessary to decide whether a conspiracy 
motivated by invidiously dis minatory intent other than 
racial bias would be actionable under §1985 (3). However, 
Since Griffin v. Breckenridge, supra, the Court, in a series 
of cases, for example, Fontiero v. Richardson, 411 U.S. 677 


(1973), Reed v. Reed, 404 U.S. 71 (1971), nas found sex 


discrimination to be violative of one's guarantee to equal 


protection of the laws. This court in Weise v. Syracuse 


University, supra, has described sex discrimination in 
employment in the same language the Supreme Court descrbied 
the §1985 (3) requirement - invidious class-based discriminatio 
See also Pendrell v. Chatham College, 386 F. Supp. 341 (W.D. 
Pa. 1974).:? The claim of sex discrimination is the kind of 
slabactased invidiously discriminatory animus which is 
sufficient for claim pursuant to §1985 (3). 

In discussing state action defendants ignore the 
natural consequences of their acts and then suggest that 
there is no "nexus" between the lease-contract and the 
discrimination. For example, defendants Freedman and Ryan, 
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at page 9 of their brief suggest that "The statue 
cannot be used to publish or sell law books." The statue 
nas been and will continue to be used for exactly that, . 


as well as other purposes. The lease-contract for Mercury 


is part of Lawyers Cooperative Publishing Company's effort 


to reconstruct its public image in light of the proceedings 


discrimination. The company sought and received the 


imprimatur of "City of Rochester approved"with this lease+rcontract 


| 

| 
relating to the charges of company-wide,class-wide employment | 

The City of Rochester by the lease-contract underwrites, 

facilitates and enforces the employment discrimination of 
Lawyers Cooperative Publishing Company. The city not only 
had an opportunity to directly control Lawyers Cooperative 
Publishing Company's employment practices by virtue of this 
opportunity for the lease-contract, but the City of Rochester 
had an affirmative duty, pursuant to statute, law, regulation, 


public policy and affirmative action plans to examine the 


company's employment practices and not to execute the contract 


unless those practices were lawful.... By its inaction 
when action was compelled, the City of Rochester has 

condoned, aided and established the-company's discrminatory 
acts. The lease-contract here constitutes the same | 


impermissible interdependance between private discriminator 


and public body and/or official as was found unconstitutional 


si 


t2a Td _ D- —_ 
Wii! lington rark 


event defendants' argument that there need 
causal relationship between governmei > aid 
entity and the continued existence of the 


entity is incorrect. As the Supreme Court observed 


ionship betwee: 
contin 1ed Wwe i I sing f CNe / sc 7% 


school 


observed in R: 


party charged with disc there need 
o Showing of < direct nexus betwecoen the aid and the 


crimination to make the governmental entity a joint 


participant in the illegal conduct; the court considers 


the overall relationship of ithe party charged with discrimina- 


tion and the governmental entity. Rackin v. University of 


Pennsylvania, supra at 1003. 
A discussion of "nexus" and an argument that government 


wust be involved in the private discrimination directly by 


way Of aid is, moreover, entirely irrelevant in the context 
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) itract compliance policies. Defendants ignore the 
Statutes, regulations and the affirmative action documents 


of the City of Rochester which bind the City in all instances 


not to do business with any private entity that discriminates. 


Defendant Freedman in the introduction to the City of 


Rochester affirmative action program explains that federal 
state and local legislation, executive orders as well as 
eourt decisions mandate the policy. The City’ polic 

. requires non-discrimination clauses in ali bid documents 


> 


all contracts and leases and the agreement of contractors, 

lessors, vendors and suppliers to abide by all state and 

federal equal employment opportunity laws and regulations 

entation of that compliance. (See 

City of Rochester, New York Affirmative Action Plan, 

Appendix B, plaintiffs' brief, introduction and page 1l.) 
Applying the policy of contract compliance does not 


involve any analysis whatsoever of whether a government 


contract with a private entity will aid in any significant 


| 
| 
degree a particular discriminatory policy. The dictates 
of the contract compliance policy are that there shall be 
no business with private entities that discriminate because 
that business, by definition, aids the continuance of 
discrimination, either directly or indirectly. 

Comparing the content ons of the defendants with those 


of the plaintiffs in the respective briefs, confirms one 
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conclusion. All material facts in issue between the 
parties are in dispute. The court be.ow erred in granting 
summary judgment. 

Defendants build their arguments on the bald, 
unsupported assertion that "No public funds have been 
nor will be expended in the repair and public display of 


the statue of Mercury, nor does the Lease involved herein 


create any financial obligation of any kind for the City of 


Rochester." (A117). That assertion by defendants Freedman 
and Ryan has always been disputed by the plaintiffs. As 
plaintiffs observed in their affidavit of November 13, 1974, 
"Such statement leaves unanswered the question of whether 
public funds have been expended and are being expended 

for the storage and transportation of-the Mercury statue. The 
public display of this statue under the lease herein clearly 
ciszates a financial obligation of the City to furnish police 
and fire protection of the statue since the lease holds 
Lawyers Cooperative Publishing Company harmless from risk of 
hazard and theft." (A130) Further, the assertion thet 

"no public funds" are involved is on its face absurd since 
plaintiffs allege in their complaint that the statue is 
worth in excess of $50,000.00. (A8) Defendants Freedman 

and Ryan have not disputed this allegation at all since they 
have defaulted in answering the complaint. Defendants 


Gosnell and Lawyers Cooperative Publishing Company admit 
ey fa 


the a] ration in their answer. (A155) 
ntiffs attempted to test the assertion that 


public funds" were or are involved in the transaction 


by promptly noticing defendant Freedman for oral deposition 


and reguiring him to produce the document or documents 
> 

Mercur statue from public dispiay, -) the transportaticn 
of Me sta i J iw, (4) 

he publi lisp] stat D awyers yperativ 
Publishing Company and also requiring the production of 
any bi r sta ain Se ! 1 », on (1) removal 
or reury 1tue from public display, (2) the 
transportation of Mercury st 1e, (3) the storage of Mercury 


statue, (4) the display of Mercury statue by Lawyers 


rn 


Cooperative Publishing Company.(A170) Defendant Freedman 


failed to appear for the duly scheduled deposition; thereafter 


defendants Freedman and Ryan obtained a stay of all 
discovery pending decision on the motion to dismiss and/or 
for summary judgment. 

Plaintiffs opposed both the motion to dismiss and 
the motion for summary judgment by all defendants on the 
ground that the court should allow completion of discovery 


on those issues relating to the motion to dismiss or the 


ray 
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sitions 
ients relating to expenditures of moneys 


1ection with the Mercury statue. The court granted 


4 


ly Gagiscriminatse 


the probability of their 
success by showing with their pleadings some documentary 
evidence of that discrimination and explaining the impact 
viewing that evidence has had on other agencies or bodies 
charged with some aspect of determining whether employment 
discrimination exists - New York State Division of Human 


Rights finding of probable cause, Equal Emp loyment Opportunity 


3 , : : ‘ F Ks 
There is no basis for the extention of tne "no public funds" 
argument by defendants Lawyers Cooperative Publishing Company 
and Gosnell at page 16 of their brief. The assertion that 


there were "no public funds" involved does not necessarily 

mean that there were no federal tax dollars invoived. In 

fact, the other inference can be drawn from the lease-contract 
which leaves the City responsible for police and fire protectior 
Both Law Enforcement Assistance Administration funds and 
Revonue Sharing funds have been used in I 
police protection. 
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Rochester for financing} 
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ie 1a LOr I L pudil mpor ance, 
ar ef y - isation and 
insuance of show cause letter. (See plaintiffs' brief 
pages 24- 26). 

[This action is no mere carbon copy of other actions 
which some of the plaintiffs have pending before the New 
York State Division of Human Rights or the federal court, 
pursuant to Title VII of the Civil Rights Act of 1964. 

The issues in this law suit as well as parties in this 
law suit are different from issues and parties before the 
Division of Human Rights or the federal court in the Title 


VII litigation. Some of the proof in the employment 
discrimination case may be the same as would be offered 
in this case as it relates to establishing discriminatory 
employment practices, but it is only in this case that 
the question of the legality of the lease-contract for the 
display of Mercury is an issue. 

Finally, defendants Freedman and Ryan's arguments 
that the leas2-contract conforms with legal sequirements 


for its execution are errorneous. Contrary to what these 


a 


Ry an 
the city ordinance i their brief and in discussing the 
application of t awS to this case. Admitted 


defendants made no attempt to comply with any of the 


requirements set forth and the plaintiffs have stated 


sufficient claims that the lease-contract is void. 
For these reasons,and for the reasons previousl 


ee 


forth in plaintiffs' brief, plaintiffs respectful 
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